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Abstract: with the Republic of Uzbekistan currently considering a draft law on mediation, this article
presents a brief account of the history and use of alternative dispute resolution in the United States, while also
offering a comparison of the draft law to principles considered best practices for successful programs in the
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AHHOTAIMSA: 6 Hacmosuee pems, Koeoa 8 Pecnybauxe Y3bexucman paccmampusaemces npoekm 3aKona
O meduauyuu, 6 OaHHOU cmambe NPeOCMABAeHA KpamKds XapaKmepucmuka Ucmopuu U NpUMeHeHUs
ansmepHamueHoeo paspeutenusi cnopos 6 Coedunennwvix Illmamax, kpome moeo npedraeaemcsi cpasHeHue
3AKOHONPOEKMA ¢ NPUHUUNAMU, NPUHSAMbIMU 8 Kauecmee HauAy4uield npaKkmuky 0451 YCREeUHbIX NPOPamm 6
CIIA.

Kmouesnbie cinoBa: CIIIA, Pecnybauka Y36exucman, arbmepHamugHoe paspeuieHue cnopos.

AHHOTAUMS: X03upeu Kynoa, Y3bexucmon PecnyGaukacuda "Meduayus myepucuda’2u KoHyH aotiuxacu
Kypub uuxunsaémean uorda, maskyp maxonrada AKIO0a nuzonapuu mykobua xan smuwi mapuxu 8a
KYAAQHUWUHUHR KUCKa4a maecughu bepunean, 6yndan mawkapu KonyH aouuxacunu AKIIIoaeu mysagpgaxusmau
dacmypaap y4yH 3He Makobya 0eb monuniean npuryunaap ouian mascugaraw maxkaug smuiadu.

Kamnar cy3nap: AKII, Y36exucmon Pecnybauxacu, Hu301apHu MyKOGUA XaA SMUL.

In 2017, the Republic of Uzbekistan draft law on mediation arrived at the same
published a draft law seeking to regulate time as the Strategy of Action for 2017-
the use of mediation and, in early 2018, 2021 [2]. The second priority area detailed
the Legislative Chamber of the Oliy Majilis in that strategy focuses on ensuring the rule
adopted the law in its first reading [1]. of law and further reforming the judicial
Across thirty-eight Articles, the draft law and legal system. This includes the goals of
establishes its purpose (to regulate the field providing guarantees for the reliable
of mediation), its scope (the use of protection of citizens' rights and freedoms
mediation in civil, labor, family, and (2.2) and of improving the system of
business disputes), and establishes the rendering legal aid and services (2.6). The
rights and obligations of parties in goals also include ensuring access to justice
mediation, as well as the rights, duties, for citizens and increasing the efficiency
and responsibilities of the mediator. The of the judicial system. Considerations of
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mediation and other changes in the legal
process should be mindful of these goals.

Mediation is an internationally
recognized alternative dispute resolution
(ADR) [3] process intended to make the
legal process take less time and cost money
for the parties. To do this, an impartial,
independent mediator works with the
parties to help them reach a mutually
acceptable solution. Article IV of the draft
law provides definitions of mediation,
mediator, and amicable agreement that
echo this belief. Further stated in Article V
of the draft law, mediation requires basic
principles such as legality, voluntariness,
confidentiality, cooperation and equality
of parties, and the independence and
impartiality of a mediator.

As the Republic of Uzbekistan seeks to
expand and regulate the use of mediation,
the authors here explore some of these basic
principles while presenting abrief summary
of the past and current use of ADR in the
United States. The authors also present
guidelines for creating well-functioning
ADR programs and educational programs
for training mediators to do their job
effectively. It is important to note that the
authors relied on the December 2017
version of the draft law on mediation for
this article. The first author of this article
visited Uzbekistan in February 2018 and
learned that changes to the draft law have
been made since that version. Those changes
are not incorporated here. Whether or not
the Republic of Uzbekistan passes the draft
law on mediation, the authors believe that
the below offers helpful background
regarding the use of ADR in the United
States. However, the authors do not take a
position on the draft law generally or with
regard to any of the specific articles.

I. History and Use of ADR in the United
States

The United States federal court system
consists of ninety-four district courts that

often create independent procedures to
improve the functioning of their court.
Thus, ADR procedures vary among the
districts and have done so since the
beginning of ADR. In 1978, three districts
adopted rules for a mandatory arbitration
program for selected cases [4]. By 1985,
ten federal district courts used court-
annexed arbitration.

Court-annexed arbitration is a process
in which attorneys and their clients attend
an arbitration hearing led by a neutral
arbitrator or panel of three arbitrators.
Attorneys for each side of the case present
their case in an expedited, adversarial
hearing. Then, the arbitrator(s) issue a
decision based on the facts and applicable
law. This is generally a non-binding decision,
meaning that the parties may accept the
decision, in which case it becomes the final
decision of the court, or they may request
a trial [5]. Three years later, Congress
provided statutory guidance on how
arbitration programs should operate [6].

The use of ADR rapidly expanded in
the 1990s in response to a series of laws
that still guide the use of ADR in the United
States federal courts today. For example,
the Civil Justice Reform Act of 1990
(CJRA) [7] required all ninety-four federal
district courts to adopt procedures to make
federal civil litigation less expensive and
take less time. The CJRA offered financial
incentives to adopt these procedures, and
many district courts used those incentives
to develop ADR programs, [8] many of
which are still used by those courts today.

In 1997, the Judicial Conference of the
United States, the policymaking body of
the United States Judiciary, submitted to
the U.S. Congress a report supporting the
further use of ADR. The report stated that
"many courts have shown the ability and
commitment to administering court-
annexed ADR programs under judicial
supervision that yield increased satisfaction
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with the court's fairness and responsiveness
while not increasing cost or delay [9]."
Twenty years later, the success of an ADR
program might still be judged by those same
factors: Is the ADR process fair? Is it
responsive to litigants' needs? And does it
achieve its objectives without undue
increases in cost or delay in getting the
case decided? As the Republic of
Uzbekistan considers regulating and
expanding the use of mediation, an
evaluation of these objectives would help
to assure that mediation in Uzbekistan
meets the needs of the judicial system and
the people served.

One of the most important pieces of U.S.
legislation on the topic of ADR was the ADR
Act of 1998, which mandated ADR in all of
the districts [10]. Specifically, the ADR Act
of 1998 required each district to:

- Authorize the use of ADR processes
in all civil actions

- Devise and implement its own ADR
program and promote its use

- Examine the effectiveness and possible
improvements to an ADR program if one
already exists

- Designate an employee to implement,
administer, oversee, and evaluate the
court's ADR program

- Adopt processes to make neutrals
available for parties and develop
procedures for selecting neutrals that meet
specified qualifications and training
requirements

- Establish the amount of compensation,
if any, that each arbitrator or neutral shall
receive

The ADR Act provided guidance that
applied across different types of ADR,
including arbitration, mediation, and early
neutral evaluation [11]. While arbitration
and mediation are briefly described above,
it is important to distinguish between
mediation and both arbitration and early
neutral evaluation processes.

Mediation, as defined in Article IV and
V of the draft law and in the United States,
involves voluntary negotiation between
parties, facilitated by an impartial and
independent third party mediator, in order
to achieve a mutually agreeable outcome.
Unlike in arbitration or trial, the parties
in mediation are responsible for negotiating
the mutually acceptable agreement that
ends their dispute. The neutral's role is to
facilitate and, when possible, improve
communication between the parties and
generate options for settlement. Mediators
should not make the final judgment or lead
the parties into an outcome they do not
support. Mediation sessions are generally
less formal than arbitration hearings,
though they remain confidential and should
be attended by both the attorneys and their
clients [12]. Mediation also benefits from
lessons of psychology, as mediators must
create a positive environment for the parties
that encourages collaboration and
discourages adversarial approaches more
common to litigation in the United States.

In early neutral evaluation, the parties
(usually through attorneys) present their
arguments to a neutral third party evaluator
who then gives the parties a nonbinding
evaluation of the strengths and weakness
of their case. In early neutral evaluation,
the neutral evaluates each side's positions
in an effort to streamline the case. Thisis a
less facilitative approach than in
mediation, and the goal of the evaluator
is not just to settle the case. The evaluator
is usually trained in law and able to offer
guidance on the next steps for the case,
providing parties on both sides of the
dispute with a new perspective about their
case [13].

In 2011, the Federal Judicial Center
(FJC) researched which ADR processes
were authorized and used across the ninety-
four U.S. federal district courts [14]. The
largest number of district courts authorized
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more than one type of ADR process. Of
districts that only offered one type, the
most common type offered was mediation
[15]. Many courts also use magistrate judges
to settle cases. According to separate
statistics maintained by the U.S. Courts,
between 2012 and 2016, magistrate judges
across the nation conducted an average
total of about 22,000 settlement
conferences/mediations each year [16].
However, as will be described below,
settlement conferences held by judges and
mediations with impartial mediators are
different types of ADR. Whichever ADR
process is used, though, it is important
for the court to ensure that the ADR
process is fair and impartial and responsive
to the parties' needs. The next section
assesses attributes that should be examined
when creating or evaluating an ADR
program.

I1. Attributes of Well-Functioning ADR
Programs

In 1997, the Judicial Conference
Committee on Court Administration and
Case Management noted eight attributes
of a well-functioning court ADR program
[17]. This section of the article will proceed
through each of the attributes, with
references to the United States and the
Republic of Uzbekistan, as applicable.

Rules. There should be written rules that
define an ADR program's goals and
characteristics. Most, if not all, of the
ninety-four U.S. federal districts explain
their use of ADR or settlement
conferences in their court's local rules. One
example is the Western District of
Pennsylvania, which describes ADR in its
Local Rules and provides a separate "ADR
Policies and Procedures” document
outlining its use of ADR, defining its
processes, and highlighting the role of
confidentiality [18]. The Republic of
Uzbekistan also took this important step
in 2017 through its draft law on mediation.

The draft law includes Articles to ensure
the rights and obligations of the parties to
mediation (Article 12), the rights, duties,
and responsibilities of the mediator (Article
14), as well as the Articles discussed above
regarding the law's purpose and scope. Rules
can offer helpful guidance when developing
a mediation program, but they can also
serve as a standard to compare the program
to in later years to make sure it still meets
its purpose. For example, if the draft law
is enacted in 2018 and the mediation
process is regulated accordingly,
researchers in five years can assess whether
the mediation program still meets the goals
of the program and still follows best
practices.

Administration. ADR programs should
also provide for administration to help the
program run effectively and efficiently. In
the United States, the level of
administration in court ADR programs
varies. For example, in a few United States
federal district courts there is a full-time
ADR administrator who oversees the entire
ADR process. These administrators might
maintain a roster of active neutrals,
establish and maintain rules on such issues
as training and compensation, and monitor
cases through the legal process. The majority
of district courts use a specified judge or a
member of the clerk's office to administer
the program in addition to their regular
duties.

In addition, some district courts do not
offer mediation or arbitration. Instead, they
only offer settlement conferences with
judges, which is not the same as mediation.
In those courts that only offer settlement
conferences with judges, it is essential that
courts make sure that the judge leading the
settlement conference is impartial and that
confidential information revealed during
the settlement conference is not
communicated to the trial judge or anyone
else. For this reason, the settlement
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conference judge should not be the judge
deciding the case. Assigning impartial judges
to settlement conferences might require
administrative procedures.

In addition, an administrator might be
necessary to oversee a list of approved
mediators. In Article 15 of the draft law on
mediation, the Ministry of Justice of the
Republic of Karakalpakstan, the justice
departments of the regions, and the city
of Tashkent will maintain a list of approved,
professional mediators, which will be
placed on their official websites.
Maintaining both the list and the official
website requires administrative personnel
who also must make sure that the list
includes the required information listed in
Article 15 such as each neutral's name,
location, and area of specialization.
Administration might also be necessary to
determine the requirements for becoming
an approved, professional mediator and
how requirements for professional
mediators differ from those of
nonprofessional mediators. Administration
is especially helpful if the mediation
program originates within the court system
and not through a community-based
conflict resolution approach that is already
used in the Republic of Uzbekistan.

Training and Experience of Neutrals.
ADR programs should provide specific
levels of training and experience for
neutrals. The quality of the neutral is one
of the most important factors in the
effectiveness of the ADR process [19], and
effective training is often required to
achieve that quality. The FJC provides
training programs for mediators who are
employed by the United States Courts, as
described in Part 111 below. Neutrals (which
includes mediators, arbitrators, and
evaluators) benefit from experience with
the judicial system, and the parties benefit
from a neutral who is knowledgeable,
trustworthy, and impartial. Specific training

and experience requirements can vary based
on the type of ADR process used. This is
understandable as an arbitrator or early
neutral evaluator provides a type of
judgment based on the law and facts of the
case, which requires a legal background.
Mediators, however, focus more on
facilitation and getting the parties to work
together to reach an amicable agreement,
which requires more experience in
psychological methods.

To better explain this, consider the
training requirements of one U.S. federal
district court, the Western District of
Pennsylvania.

Mediators. Mediators who are also
attorneys must have been admitted to
practice law for at least seven years and
must have significant litigation experience
in the federal court, forty hours of
mediation trainings (including sixteen hours
of participating in practice mediation
sessions), and a showing of strong mediation
skills [20]. Mediators who are not attorneys
can also be used but only if the parties
consent. Non-attorney mediators must still
be knowledgeable of civil litigation in
federal courts and have forty hours of
training and strong mediation skills. But
they must also have experience mediating
at least five cases and appropriate
professional credentials in their non-law
discipline [21].

Arbitration. Arbitrators must have been
attorneys for at least ten years and must also
(1) have spent at least half of their professional
work time on court litigation for at least five
years, (2) have substantial experience as a
neutral, and (3) agree to model standards of
conduct for arbitrators [22].

Early Neutral Evaluation. Early neutral
evaluators must have been attorneys for at
least 15 years, and possess (1) substantial
experience in civil litigation in the federal
court, (2) substantial expertise in the
subject matter, (3) the appropriate
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temperament and ability to listen and
facilitate communication, and (4) the
ability to adhere to model standards of
conduct [23].

In the draft law on mediation, Article
13 provides the requirements for mediators.
Both Article 13 and Article 15 note a "special
training course under the program of
preparation of mediators, approved by the
Ministry of Justice of the Republic of
Uzbekistan." While Article 13 does not
specify the nature or content of the training
course, suggestions are provide in Part I11
of this article so that mediators are best
prepared to help the parties reach a
mutually acceptable agreement. Non-
professional mediators, as defined by the
draft law, would also benefit from
appropriate training and education.

Ethical Principles. There should be
written ethical principles for neutrals. In
1997, the Committee also released eight
ethical principles for ADR neutrals. They
were:

1. Neutral must act fairly, honestly,
competently, and impartially.

2. Neutral should disqualify himself or
herself if there is a conflict of interest arising
from apast or current relationship.

3. Neutral should avoid future conflicts.

4. Neutral should disclose any facts or
circumstances that may give rise to bias
or an appearance of bias.

5. Neutral should refrain from soliciting
legal business from an ADR participant.?

6. Neutral should protect confidential
information obtained during the ADR
process.

7. Neutral should refrain from
communicating with the assigned judge.

8. Neutral should timely disclose all fee
and expense requirements.

These principles are intuitive. Neutrals
should be just that: neutral. Any act of
dishonesty could affect the relationship
between the parties and the neutral and

undermine the legitimacy of the process.
Thus, it is essential that the neutrals remain
of good moral character and remain
unbiased. They are there to serve the
interests of the parties, not their own
interests.

Similarly, Article 13 of the draft law on
mediation requires mediators to comply
with the Code of Professional Ethics of
Mediators approved by the Chamber of
Advocates of the Republic of Uzbekistan.
Article 14 also addresses ethical
responsibilities for mediators in the
Republic of Uzbekistan. For example,
mediators must explain the purpose of
mediation, as well as the rights and duties
of the parties. If there is a situation that
could lead to the mediator no longer being
impartial, the mediator must inform the
parties. Article 14 also notes that the
mediators can be liable for damages caused
by mediation, and Article 36 provides that
parties will be liable for violating the
legislation on mediation. However, the draft
law does not offer examples of those
penalties and assurances that they are
matched to the violations. In addition, the
draft law does not specify the ethical rules
for non-professional mediators. For
mediation to be successful, mediators must
perform their duties in an ethical manner.
An ethical foundation will also inspire great
trust and confidence in mediation by the
people involved in the process and, more
generally, by society.

Compensation. Compensation rules
should be explicit and indigent parties
should be excused from paying the neutrals.
The ADR Act of 1998 explicitly required
all district courts to "establish a local rule
or policy regarding the compensation, if
any, of neutrals [24]." The Act allowed
individual courts to maintain discretion
over whether to offer pro bono services.

The 2011 survey of U.S. federal district
courts found a wide range of compensation
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structures. Almost two-thirds of courts that
authorize mediation require parties to pay
the mediator's fee; only a few provided free
non-court mediators [25]. Some mediation
programs offer a limited number of free
mediation hours (typically 4-6) before the
parties are required to pay unless the
mediator agrees to waive the fee [26]. For
arbitration, it is far more likely in the
United States for the court, not the parties,
to pay the arbitrator [27]. It is important
to remember, however, that some districts
use settlement conferences with judges as
their form of ADR; some only use this
process and do not use other processes
such as mediation. These conferences place
no additional expense on the parties, except
the cost of attorney representation.
However, even when the neutral is
provided free of charge, parties often have
to pay the attorneys' hourly fees, which
can get expensive with long sessions.
While Article 13 of the draft law on
mediation notes that being a mediator is
not an entrepreneurial activity, Article 14
states that mediators in the Republic of
Uzbekistan can demand reimbursement
of expenses incurred due to the mediation.
Article 30 further discusses
compensation, noting that mediation can
be performed either on a paid or unpaid
basis. Professional mediators, who are
attorneys, can demand compensation.
Non-professional mediators are not
compensated for the mediation, but
should be reimbursed for expenses
incurred in connection with the
mediation, such as travel expenses,
accommodations, and meals. Overall, for
mediation to be voluntary and
encouraged, it must not be cost prohibitive
and the compensation arrangement must
be agreed upon by the parties and the
mediator. How the Republic of Uzbekistan
seeks to address the issue of compensation
should be openly discussed, and parties to

a mediation should be well-informed about
compensation rules, if any apply.

Confidentiality. Confidentiality should be
well-defined. The ADR Act of 1998
established confidentiality standards for the
ADR process [28]. The level of
confidentiality should be discussed at the
beginning of any session, and the parties
can use confidentiality agreements to assure
that the information does not reach the
judge deciding the case. There should also
be an established process on how to
respond to inappropriate disclosures of
information by anyone in the process
(attorneys, parties, or the neutral).

Atrticles 8, 28, and 29 of the draft law on
mediation provide confidentiality rules for
mediation. Articles 8 and 28 clearly state
that the mediator and mediation
participants are not entitled to disclose
confidential information from the mediation
without consent of the parties. In addition,
information from the mediation cannot be
used during trial without consent, and the
mediator cannot be questions as a witness
regarding that information, except in cases
provided for by law. This information
includes willingness to participate in
mediation, opinions or confessions during
the mediation, or the willingness to resolve
the dispute. As noted earlier, Article 14 of
the draft law on mediation states that
mediators are liable to the parties for
damages caused by mediation. This should
include damage stemming from the
disclosure of information that should have
been kept confidential.

Evaluation and Oversight. Regarding the
final two attributes, a successful ADR
program is not static. It can change over
time. Accordingly, it is important to (1)
adopt a mechanism for receiving complaints
and enforcing rules, and (2) evaluate and
measure program success.

Some federal districts have web sites
dedicated to the district's ADR program.

Xykykuii Tapxkukotnap XypHanu // Xypxan lNpaBoBbix uccneposavuii // Journal of Law Research

10



Jason A. Cantone, J.D., Ph.D.,

James A. Chance, J.D., M.F.A.

Web sites can also feature answers to
frequently asked questions and guidance
regarding how to use ADR, including
sample forms for parties to use when
beginning the ADR process. Whether or
not there is a web site, the court should
provide contact information for an ADR
coordinator or court staff member who
can receive complaints or comments about
the ADR program. In the same manner,
the court should oversee the program to
make sure that everything is working as
intended and that the court continues to
use high quality neutrals.

It is important to continually evaluate
the program to make sure that it is meeting
its goals and offering a fair procedure to
the parties. Researchers can determine how
successful a program is through
questionnaires to attorneys, parties, and
neutrals regarding how they feel treated by
the process and whether those involved
met their responsibilities ("Was the neutral
fair?", "Was the process fair?").
Additionally, research can examine the rate
at which settlements occur due to
mediation to better understand if the ADR
program is indeed reducing the costs and
delays associated with more formal judicial
proceedings. While people often have
anecdotal information as to whether
current conflict resolution approaches are
successful, empirical data relying on the
scientific method can help to quantify
those beliefs or challenge those
assumptions.

Following these guidelines, of course,
does not create a perfect ADR program,
and there are cultural differences between
the United States and the Republic of
Uzbekistan that can affect a mediation
program's success. In addition, there are
many additional questions such as when
ADR sessions should take place, and what
rules should be in place regarding the
sessions themselves. However, these

guidelines aim to provide a strong
foundation to form a successful ADR
program.

III. Successful education of neutrals

In 1967, the United States Congress
made it the responsibility of the FIC "to
stimulate, create, develop, and conduct
programs of continuing education and
training for personnel of the judicial
branch-including, but not limited to,
judges, United States magistrate judges,
clerks of court, probation officers, and
persons serving as mediators and
arbitrators" [29]. According to that purpose,
the FJC provides educational programs
about ADR for judges and for court-
employed mediators. This section discusses
the nature and content of those programs.

One principal aim of these programs
is to train mediators to remain neutral while
facilitating discussion between the parties.
Because the quality of the neutral is one of
the most important factors in the
effectiveness of the ADR process [30],
effective training of federal court mediators
is required. What is the "state of the art" in
such training?

Nature of ADR education. In the 4th
century B.C., Aristotle proclaimed, "For
the things we have to learn before we can
do them, we learn by doing them [31]"
Learn by doing. Centuries later, American
educational psychologist Benjamin Samuel
Bloom reframed this simple Aristotelian
concept into what became known as
Bloom's Taxonomy [32]. Today, the
wisdom gained by centuries of trial and
error has informed the way in which
professional educators design and deliver
educational programming.

Content of ADR programming. Each
year, the FJC typically offers one of two
educational program for those who provide
ADR services for the U.S. courts. The
Workshop for Federal Court Mediators
is intended to educate federal court ADR

11
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administrators and court-employed
mediators. Alternately, Mediation Skills for
Federal Judges is designed to teach judges
about the ADR services that are available
to the courts, and acquaint judges with
the distinctions between settlement
conferences led by a judge, and mediations,
arbitrations, or early neutral evaluations
generally led by neutrals.

Both programs include discussion of the
relevant United States laws discussed
earlier in this article. Participants are also
provided with written examples of relevant
orders, memoranda, and other useful
materials. Most importantly, the programs
include judges and professional mediators
demonstrating different facilitation styles.
Each participant is offered multiple
opportunities to practice being the neutral
in a series of mediation sessions using
hypothetical fact situations they might
encounter as mediators. The ability to
practice what they have learned allows the
participants to better apply the lessons
when they return to the court house.

Participants are also introduced to the
proper structure of a mediation. By way of
example, the steps in a mediation generally
include the following: (1) pre-mediation
preparation; (2) mediator's introduction;
(3) opening presentations of the parties;
(4) understanding the problem by
identifying the issues and recognizing the
parties' underlying interests; (5) working
with the problem by developing options
and moving toward agreement; (6)
concluding the mediation. The final step
includes an examination of what must
happen when agreement is reached versus
when no agreement is reached. For each
of the sixsteps in amediation, participants
are given a demonstration and an
opportunity to practice.

According to Bloom, education is
successful when educators identify and
students achieve measurable outcomes in

three "learning domains.[33]" Each of
these domains focuses on a different aspect
of knowledge, and a different type of goal:
(cognitive) knowledge-based goals,
(psychomotor) skills-based goals, and
(affective) attribute-oriented goals [34]. At
the end of the FJC's Mediation Skills for
Federal Judges program, judges are
expected to be able to do the following:

- distinguish classical mediation
processes from the techniques commonly
used in settlement conferences;

- identify differences between classical
mediation processes and the techniques
commonly used in settlement conferences;

- differentiate between facilitative and
evaluative mediation styles, and know
when to use each;

- introduce the parties to mediation and
explain the nature and structure of "joint"
and "caucus" sessions;

- conduct caucuses separately with each
of the parties to identify the priorities and
goals of participants that might lead to
successful resolution of the case;

- identify and practice techniques to
break an impasse;

- identify and develop strategies for
mediating complex litigation;

- practice the art of remaining neutral
while helping to facilitate the parties'
resolution of a dispute; and

- Identify and develop strategies for
handling ethical problems that may arise
in conducting mediation sessions.

This list includes all three learning
domains. For example, the first objective
is an example of a knowledge-based goal,
because it requires the participant to learn
what constitutes a mediation, what
constitutes a settlement conference, and
how these two forms of conflict resolution
differ. Having participants use techniques
to break an impasse is an example of a skills-
based goal because participants practice a
skill they will perform in mediation. Finally,
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giving participants the opportunity to
practice remaining neutral is an example
of an attribute-oriented goal, because it
calls upon the participant to assimilate a
personal (affective) attribute: neutrality.

Establishing learning objectives when
creating educational programs is essential
for both instructors and learners to better
understand the purpose of their time
together. These learning objectives should
include knowledge, skills, and attributes,
and afford partici pants the opportunity to
practice what they have learned before
returning to conduct mediation sessions. If
learning objectives are clearly established,
it is simpler to assess whether the material
has been learned.

IV. Conclusion

The Republic of Uzbekistan is in the
process of enacting a law that would regulate
the practice of mediation. In our review of
a translated version of that draft law, it is
clear that many of the proposed rights and
responsibilities of mediators and parties
would be the same in the United States
and Uzbekistan. Across cultures, mediation

REFERENCES:

should be voluntary, fair to the parties,
led by an impartial, independent mediator,
and confidential. In addition, the decision
reached (if any) should be a mutually
acceptable agreement.

There remains more to be done to ensure
that ADR is used fairly, and that neutrals
of all ADR processes remain ethical and
meet training requirements. Training should
not be a one-time event. Situations
constantly change and neutrals should
remain active in continuing education
about how to best use mediation. A
successful ADR program should offer
significant cost savings and reduce the time
it takes a case to reach a final decision or
agreement. It is difficult to predict if
mediation will be successful. However, an
ADR program that considers the attributes
of successful programs and creates trainings
that take into account important learning
objectives should have a greater chance of
success from the perspectives of the parties,
the attorneys, the mediators, and the
judicial system itself.

1. MP's adopt draft "On mediation" in first reading. Available at https://uzreport.news/politics/mps-
adopt-draft-on-mediation-in-first-reading (Jan. 8, 2018).

2. The first author (Dr. Cantone) reviewed this strategy at http://strategy.regulation.gov.uz/ru/document/
2, relying on an English translation through Google Translate software.

3. This article refers to ADR broadly to encompass the variety of processes used in the United States, as
well as processes used in the Republic of Uzbekistan, including mediation and arbitration.

4. The Court-Annexed Arbitration Act of 1978: Hearings on S. 2253 Before the Subcommittee on
Improvements in Judicial Machinery of the Committee on the Judiciary, 95th Congress, Second
Session 22 (1978).

5. Robert J. Niemic, Donna Stienstra, Randall E. Ravitz. Guide to Judicial Management of Cases in ADR.
Federal Judicial Center (2011), 193pp. at p. 15.[Hereinafter "ADR Guide")

6. Title IX of the Judicial Improvements and Access to Justice Act (Public Law 100-702, as amended by
Section 1 of Public Law 105-53), codified at 28 USCA §§ 651-58

7. Civil Justice Reform Act of 1990, Pub. L. No. 101-650 §103(a)-(b), 104 Stat. 5089, 5090-96
(hereinafter: CJRA).

8. Donna Stienstra, ADR in the Federal District Courts: An Initial Report, Federal Judicial Center.
(Nov. 16, 2011). Available at https://www.fjc.gov/sites/default/files/2012/ADR2011.pdf (hereinafter:
Stienstra, 2011).

9. Judicial Conference of the United States, The Civil Justice Reform Act of 1990 Final Report:
Alternative Proposals for Reduction of Cost and Delay, Assessment of Principles, Guidelines, and
Techniques 38 (1997).

2018 Nel

13



Alternative Dispute Resolution In The United States: An International Perspective For The Republic Of Uzbekistan

10. Alternative Dispute Resolution Act of 1998, Pub. L. No. 105-315, 112 Stat. 2993 (codified at 28 U.S.C.
§§ 651-658).

11. There are also other, less-utilized ADR processes used in the courts such as summary jury trials and
summary bench trials. Some courts also use a joint process, such as a referral to both early neutral
evaluation and mediation

12. ADR Guide, supra Note 9 at p. 14.

13. ADR Guide, supra Note 9 at p. 15.

14. Stienstra, 2011, supra Note 12.

15. Id., at p5.

16. See Table S-17-Matters Disposed of by U.S. Magistrate Judges During the 12-Month Periods Ending
September 30, 2007 Through 2016, U.S. Courts, available at, http://www.uscourts.gov/sites/default/
files/data_tables/jb_s17 0930.2016.pdf]

17. Stienstra, 2011, supra Note 12 at Appendix Two.

18. See ADR Policies and Procedures. Available at http://www.pawd.uscourts.gov/sites/pawd/files/
ADRPolicies.pdf. (Revised February 1, 2012). [Hereinafter "ADR Policies and Procedures"]

19. ADR Guide, supra Note 9 at p. 67.

20. ADR Policies and Procedures, supra Note 22 at p. 7-8.

21.1d. atp.8.

22.1d. at p.10.

23.1d. atp. 9.

24. ADR Act of 1998, 28 U.S.C. § 658(a).

235. Stienstra, 2011, supra Note 12 at p11.

26. 1d. at p12. Five courts did not provide information regarding compensation of neutrals for mediators.
27. 1d. at p12; Additionally, a non-court neutral served pro bono on arbitration in one court, there was a
tiered scheme of some pro bono and some paid arbitration time in one court, and one court did not
respond to the survey.

28. ADR Act of 1998, § 652(d). See ADR Guide, supra Note 9 at p. 94.

29. Pub. L. 90-219, title I, §101, Dec. 20, 1967, 81 Stat. 664, codified at 28 U.S.C. §620 (b)(3).

30. ADR Guide, supra, note 9 at p. 67.

31. Aristotle, The Nicomachean ethics, 1103a.33.

32. Bloom, B.S.; Engelhart, M. D.; Furst, E. J.; Hill, W. H.; Krathwohl, D.R. (1956). Taxonomy of
educational objectives: The classification of educational goals.

33.1d.

34. Id., Bloom (Cognitive Domain) and Krathwohl (Affective Domain); Simpson, E.J. (Psychomotor
Domain) (1966). The classification of educational objectives, psychomotor domain.

Xykykuii Tapxkukotnap XypHanu // Xypxan lNpaBoBbix uccneposavuii // Journal of Law Research

14



